FINAL

VIRGIN TOWN COUNCIL

MEETING MINUTES

Wednesday, August 26, 2009


Present:

Members:
Mayor John Grow



Bill Adams

Lee Ballard



Bruce Densley

Luke Stevens

Others:
Ray Golata, Town Treasurer


Adele Pincock, Planning and Zoning Commission Chair


Larry Amodt, Planning and Zoning Commission Member



Gregg Ballard



Lesa Ballard



Debbie Adams-DePompei, Turn Key Telecom, LLC



Todd Fusion, Turn Key Telecom, LLC



John Ely



Theresa Goddard



Bob Kelly



Kathy Kelly



Bob Korros



Allen Lee



Michael Marria



Sandy McClurg



Steve McClurg



George Rodinos



Darcey Spendlove



Peter Stempel



Larry Stout



Neil Wiser, Fidelity Towers

WORK MEETING

1. Discuss Draft of an Ordinance Concerning a Virgin Town Residential Waste Fee Schedule to Cover Scheduled Increases in a 10-Year Agreement Negotiated Between the Washington County Solid Waste District and Allied Waste (now Republic Waste).
Luke Stevens reported that the proposed increase is $.44 for the first two years in addition to whatever the Town decides to charge.  It was noted that the Town charges $.35 for administering the program.  Council Member Stevens thought it might be wise for the Town to raise the fee in order to have money to pay for other things.  He explained that the current fee paid to the County is $9.65.  The fee would increase to $10.10, which represents the contract the Town has with Allied Waste to dispose of the trash.  Council Member Stevens remarked that the District does not use all of the money collected and much of it goes toward the cost of other programs such as administration and cleaning up trash along the highway.  
Bill Adams commented on recycling and noticed that the bins are full.  Luke Stevens indicated that the bins are emptied weekly.  Town Treasurer, Ray Golata, commented on issues that delayed the normal pickup.  Council Member Stevens agreed to contact the appropriate individuals to make sure pickups occur regularly.  He stated that the Town also pays the County to provide inmates to pick up trash along the highways.  He recommended some money be left in the fund to allow for additional costs that arise, such as cleanup.  The Mayor wanted to see cost estimates for cleanup as he did not want to charge more than necessary.  
Police coverage issues were discussed.  The Mayor reported that 11 tickets were issued in July.  He stated that both officers were on vacation that month and worked very little.  Bruce Densley spoke to Curt and discovered that there were increases in activity to both towns east of Virgin.  Luke Stevens commented that he contacted Curt on several occasions over the past few weeks about Interstate trucks speeding along Kolob Road.  After some time, an officer was sent to patrol the area.  He was concerned that the problem will continue since officers are not issuing tickets.  Mayor Grow thought the timing of the patrols was off since it is done at odd hours.  It was suggested that patrols be spread out throughout the day.  

The ongoing fraud issue was discussed.  The Mayor stated that Zions Bank has agreed to pay one-third of the costs if the Town pays one-third and Wells Fargo pays one-third.  Mr. Golata attempted to reach Wells Fargo but received no return phone call.  The remaining amount would be put on one of the bonds.  Bruce Densley suggested the possibility of the Town changing banks.  Mr. Golata stated that he mentioned that possibility to a Zions Bank representative and commented on the Town’s 40-year history of doing business with them.  The Mayor recommended the Town accept the one-third payment and look at changing banks.  The majority of the Council agreed.  
Mayor Grow reported that he met with Ron Thompson regarding Sierra Bella who agreed to accept Phase 1 and not expect anything else until the other phases are passed off on.  Luke Stevens wanted to specifically know if the angle on Kolob Road has changed.  One of his biggest concerns about the subdivision was Kolob Road and access.  Mayor Grow explained that it did not change on the plan and all that was modified were the calculations.  Lee Ballard wanted to ensure that the entry matches the original plan exactly.  
Mayor Grow stated that he spoke to Chuck Williamson about the stream alteration and he suggested the Town be sure to keep enough money in the bond for revegetation costs.  Maintenance issues were discussed.  
Luke Stevens referred to Falls Park and stated that Danny Crofts asked him about the Town’s ordinances and drinking at the park.  Council Member Stevens recalled that it was part of the Town’s agreement with the BLM.  Mayor Grow stated that it is not part of the BLM agreement and that the Town does not have an ordinance.  He noted that there is a sign posted prohibiting alcohol, firearms, and four wheelers.  The Mayor saw no reason to have the park if four wheelers cannot be used there.  Danny Kroff informed Luke Stevens in lieu of no Town Ordinance it falls back to the State Code.  
Council Member Stevens commented that he spends very little time at Falls Park and as a result, does not know whether alcohol is a problem there.  After discussions with Kurt, the Mayor stated that he would write tickets at Falls Park like he does at every other park.  

REGULAR MEETING
2. Call To Order – Mayor John Grow.

Mayor Grow called the meeting to order at 7:00 p.m.  
3. Pledge and Opening Remarks.
The Pledge of Allegiance was recited.  

4. Declaration of Conflicts of Interest.  
Lee Ballard declared a conflict of interest with agenda item number seven.  She wanted the opportunity to speak but would not be voting on the matter.  
NEW BUSINESS

5. Discussion with Possible Action to Adopt Updated Definitions for Structure, Public Utilities, and Essential Services in the Virgin Uniform Land Use Ordinance, as Recommended by the Planning and Zoning Commission.  
Mayor Grow commented that he agreed with the proposed changes.  Bill Adams questioned use of the term “underground” and did not want to be limited by it since public utilities are above ground as well.  The Mayor’s understanding was that new utilities that are installed will have to go underground.  Lee Ballard explained that the definition was changed because there are places in the ordinances where the term is used.  Bill Adams did not want to limit it only to underground since a public utility can be both above and below ground.  Lee Ballard explained that where the term public utility is used in the body of the ordinance, it was essential that it not be interpreted to apply to someone driving a gas truck.  She remarked that it would be easier to change the definition to accomplish the purposes.  

Lee Ballard clarified that use of the term “underground” will not eliminate all above ground public utilities but will change the sense of sections in the ordinance that refer to public utilities.  Bill Adams did not agree with eliminating so much of the Town’s public utility from the definition.  Lee Ballard did not think anything was being eliminated.  The consensus of the Council was to table the one definition and approve the remainder of the document.  
Lee Ballard moved to approve the updated definitions for “structure” and “essential services” and table approval of “public utilities” until the next meeting.  Bruce Densley seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed unanimously.  
6. Discussion with Possible Action on a Resolution to make a Contribution by Virgin Town Toward a Rural Transit Feasibility Study.
The Mayor stated that the above matter was discussed at a previous meeting.  The Town’s cost of the study was determined to be $278.  Lee Ballard commented that there were many choices based on how it is split up and the level of detail provided in the study.  
Lee Ballard moved to adopt a resolution to share the cost of extending an ongoing rural bus rapid transit feasibility study to include the Zion corridor community between Hurricane and Zion National Park.  The cost of the study shall not exceed $500.  Luke Stevens seconded the motion.  

Council Member Ballard explained that the Town would contribute money toward the study along with Hurricane, LaVerkin, Springdale, and the Park to fund the study.  
Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed unanimously.  
7. Discussion with Possible Action to Adopt the Sign Ordinance, as Recommended by the Planning and Zoning Commission.  
The Mayor stated that the above matter was postponed due to concern at the time it was reviewed.  A copy of the ordinance was provided to every business owner in Town.  A letter was received from an attorney who threatened to sue if the sign ordinance is passed.  The Town’s Attorney reviewed the letter and advised the Mayor and Council to proceed with adoption of the sign ordinance if that is their desire.  Another comment was received from Bob Korros who did not support the sign ordinance.  Mr. Korros was present and thought reasonable dialog was needed to explain the situation.  He stated that each business owner in Town has separate requirements.  He stressed the importance of treating all merchants fairly and thought an open discussion might resolve the issue.  Mayor Grow commented that the lettering on Mr. Korros’ business sign is too small to read.  
Lee Ballard reiterated that she has a conflict and was speaking as a business owner.  She had very specific comments that she considered crucial.  Bill Adams’ opinion was that if the ordinance is not ready for approval, it should be tabled to allow the Council time to review it.  The Mayor recommended Lee Ballard’s proposed changes be provided to the Council Members and other local business owners.  

Lee Ballard indicated that there are certain things that should be monitored after the ordinance is approved and suggested it be considered a work in progress.  She thought being without an ordinance was a bad idea.  Procedural issues were discussed.  Mayor Grow commented that he did not like to argue with business owners during meetings.  His preference was to send out the draft and have individuals and business owners submit changes.  

Bill Adams commented that the Planning Commission discussed the matter over a nine-month period.  He believed there had been plenty of opportunity for anyone interested to comment.  In the beginning he was opposed to what was proposed because he thought it represented too much control.  Over the last nine months, however, he had seen a “blizzard of signage pornography” appearing in front of one particular business in Town.  That alone caused him to change his position and he now supports controlling signage.  He hoped to see the ordinance adopted as soon as possible.  He agreed to table action tonight as long as action is taken later than at the next meeting.  
Flying of the American flag was discussed.  Lee Ballard clarified that the American flag is exempt from the ordinance.  

Luke Stevens moved to adopt the sign ordinance as recommended by the Planning and Zoning Commission along with the subsection Lee Ballard suggested be added and with the condition that the Council work on amendments over the next few weeks.  Bill Adams seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Nay, Luke Stevens-Aye, Mayor John Grow-Aye.  The motion passed 3-to-1.  Lee Ballard did not participate in the vote.  
8. Discussion with Possible Action on the Application for a Change in the Zoning of a Six-Acre Parcel of Lee Valley Enterprises, L.C. Property from a Rural Residential Zone to an Agricultural Zone, as Recommended by the Planning and Zoning Commission.   
Mayor Grow clarified that the above item deals only with a zone change.  Lee Ballard thought that regardless of whether a tower is built on this parcel or the one in the next agenda item, it has to be a good idea to rezone property that is outlying or highly visible on hillsides to a less intensive use.  Luke Stevens was of the opinion that what is proposed appears to involve spot zoning on a small parcel of property.  Bill Adams saw no reason for the Council to interject its opinion on the property owner.  Luke Stevens expressed concern about spot zoning.  Mayor Grow stated that six acres qualifies for a green belt zoning designation.  

Lee Ballard commented that the attorney said that the dual zoning could be a problem and has been problematic in the past.  He first recommended the entire parcel be rezoned.  The attorney believed that most of the problems associated with the rezone could be resolved by recording a legal description for the rezoned area.  

Property owner, Allen Lee, commented that the parcel in question is in the middle of agricultural land and zoned Rural Residential.  To obtain approval of the cell tower it needs to be rezoned Agricultural.  Mr. Lee remarked that he could build a home on the property and still maintain it as green belt because one acre is needed for the house and five acres for green belt.  Mayor Grow clarified that Mr. Lee did not choose the Rural Residential zoning of his property since it came with the annexation.  
Planning Commission Chair, Adele Pincock, clarified that the attorney’s advice was to rezone the entire parcel.  The Commission provided Mr. Lee with more feedback about other possibilities.  Concern was expressed that cell towers by themselves do not help accomplish the goal of the Agricultural Zone.  

Planning Commission Member, Larry Amodt, commented that the highest and best use for this particular six-acre parcel may not be the best use for all of the property Lee Valley Enterprises owns.  He thought it was best to zone this piece and do what the citizens have requested.  The Mayor agreed.  Mr. Lee asked if the Town will compensate him if he is forced to rezone the entire 120 acres to agricultural and he takes a loss.  He viewed that as a taking in part.  

Adele Pincock acknowledged that there was overwhelming public support for the cell tower, however, once over the course of the last two years, problems with the ordinance have become evident.  

Lee Ballard reiterated that the Town does not have to approve a rezone if they don’t think the uses in the new zone are appropriate for the property for any reason.  She stated that clearly the Town wants, and is very likely going to have, a cell tower.  She did not think cell towers should be approved all over Town and suggested the Council use caution.  Mr. Lee noted that the actual location of the proposed cell tower is on the downhill side of the back hill and that only the upper half of the tower will be visible from Town.  

Bruce Densley moved to approve agenda item number eight, involving the rezoning of the Lee Valley Enterprises property as recommended by the Planning and Zoning Commission.  Bill Adams seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Nay, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed 4-to-1.  
9. Discussion with Possible Action on the Application for a Change in the Zoning of a Six-Acre Parcel of Bringhurst Family Revocable Trust and K&K Family, L.C. Property from a Rural Residential Zone to an Agricultural Zone, as Recommended by the Planning and Zoning Commission.  
The ownership of the property was discussed.  It was determined that there are two owners of the property.  Mayor Grow had concerns about issuing a conditional permit to someone that isn’t on the property.  
Adele Pincock reported that she had conversations with at least one other member of the Planning Commission and did not think the proposed rezones were adequately described.  She explained that a second rezone to allow the use of a cell tower means that the Town will have to consider a conditional use permit application since cell towers are listed as a conditional use.  There was some misunderstanding that if the zone change were approved and another application is submitted, it would have to be considered.  If the request is in compliance with the ordinance, the Town would have no choice but to approve it.  One particular Commission Member did not understand that and indicated that had he known, he would not have voted in favor of the second application.  Larry Amodt commented that free market will ensure that cell towers are not on every corner.  

Lee Ballard indicated that her affirmative vote on the rezone is not a vote for a cell tower on the property and is a vote for a less intensive use.  

Bruce Densley moved to approve the zone change on agenda item number 9 as recommended by the Planning and Zoning Commission.  Bill Adams seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Nay, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed 4-to-1.  
10. Discussion with Possible Action on a Conditional Use Permit Application for Installation of a Communications Tower and Related Equipment on Property Described in Item 8 Above, as Recommended by the Planning and Zoning Commission.  
Lee Ballard was concerned that there were no findings for Planning Commission action on the permit.  All that were available were draft minutes although the ordinance requires written findings.  In response to a question raised by Lee Ballard, Neil Wiser who was present representing Fidelity Towers responded that the tower will not break the skyline from Highway 9.  Council Member Ballard recalled a previous discussion about camouflaging the base of the tower and wanted assurance that the base facility will not be visible off-site.  Mr. Wiser agreed to make such an assurance with the possible exception of one residence.  Mr. Wiser stated that in this case the best screening may be to change the design from chain link to a solid wood fence, which has been done on other sites.  That way, the ground equipment will be screened by the fencing itself.  Lee Ballard thought that was a better alternative.  
The Council Members were provided with a plan showing the topography surrounding the site and where it is located.  The coverage area was shown.  

Luke Stevens remarked that the Town has been concerned about buildings breaking the skyline.  He was surprised that no one seems to care about the potential for a cell phone tower.  He doubted that many residents in Town realize how tall a 100-foot tower will appear.  He had a difficult time believing that it won’t break the skyline.  Mr. Wiser stated that a “tower farm” situation can be avoided by having the additional 40 feet in height.  

Mayor Grow stated that the tower company will give the Town a choice of paint colors and the ability to prevent future towers.  Other requirements were reviewed including no lighting and the applicant agreeing to provide an NEPA analysis.  Mr. Wiser verified that cultural and biological surveys have already been conducted.  He noted that the report is not complete but their environmental consultant informed him the previous day that the field survey work identified no endangered plants or animals.  All of the cultural surveys passed as well.  A brief construction period was expected.  The only dirt disturbance would involve leveling the 100’ by 100’ area.  
Bill Adams asked if signed letters of intent had been obtained from carriers wanting to locate on the pole.  Mr. Wiser responded that the proposed location is the top choice for Virgin.  Once the lease was completed with the Lees, they began marketing the facility to providers.  In the last week, Alltel Wireless contacted him and indicated that the location would work well.  

Bob Kelly stated that the proposed tower will save him $800 per year, which is significant to anyone on a fixed income.  He viewed the tower as a necessity.  The $800 estimate was calculated by multiplying his monthly phone bill with Qwest by 12 months.  Once the tower is complete he plans to eliminate his land line.  He noted that one-third of the U.S. no longer has a land line telephone because it makes no sense.  He stated that the tower will be good for the Town.  

Mr. Wiser commented that visual impacts are of primary concern.  The facilities are unmanned and create no other nuisance.  He explained that the proposed design is among the most expensive.  In addition, all of the cabling will be inside the pole where it is not visible.  
Council Member Ballard stressed the need for cell service in Town.  The Mayor stated that he travels the hills on both sides of the highway and for safety reasons, cell service is needed there.  

Michael Marria indicated that most in Town agree that cell service is necessary.  His concerns pertained primarily to what the tower will look like.  

Debbie Adams-DePompei was present representing Insight Towers who recently filed an application for a conditional use permit for a cell tower site at the water tank facility.  They submitted a letter prior to tonight’s meeting asking that the matter be tabled so that both requests can be heard together and given fair consideration.  Mayor Grow stated that Mr. Wiser’s group filed application first and were prepared to proceed tonight.  For that reason, the request was put on tonight’s agenda.  Ms. Adams-DePompei indicated that several weeks earlier she requested the two items be heard together but was never given a direct answer.  Mayor Grow stated that the main issue pertained to the timing of the application.  Ms. Adams-DePompei indicated that they were informed one day before the Planning Commission hearing; otherwise they would have been prepared to have the matter considered in the same hearing.  She wanted assurance that their application will be given fair consideration.  Mayor Grow indicated that it will be given fair consideration once it is on the agenda.

Conditions of approval were reviewed.  It was noted that the conditions are important in the event there are violations at some point in the future.  

Mayor John Grow moved to approve a conditional use permit application for the installation of a communications tower and related equipment on property described in agenda item number eight as recommended by the Planning and Zoning Commission.  Approval was subject to the following conditions:

1. The structure shall be built as shown on the drawings, which will be maintained on file in the Town Office.

2. The tower will provide the necessary NEPA analysis before a permit is issued for construction.

3. There shall be no lighting on the tower.

4. There shall be only one tower on the subject property.

5. No structure shall be added to the project without land use authority approval. 

6. The power company shall ensure that antennas are placed so as not to interfere with signals currently in use and any lower power communications such as two-way radios and other emergency systems.  

7. To the extent reasonably possible, the base facility for the tower shall be arranged and painted so as to blend with all surrounding off-site view points.

8. To the extent reasonably possible, construction shall minimize ground disturbance along the easements and at the tower base.  
Bruce Densley seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Nay, Mayor John Grow-Aye.  The motion passed 4-to-1.  

11. Discussion with Possible Approval of the July 22, 2009, Town Council Minutes.  
The minutes of July 22, 2009 were reviewed and amended.  
Bruce Densley moved to approve the minutes of July 22, 2009, as corrected.  Lee Ballard seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed unanimously.  
OPEN FORUM:
Bob Kelly stated that there are three portable manufactured items currently located on his property.  He wanted to discuss each to verify whether they are exempt or non-exempt from the definition of the word “structure” in the ordinance.  Each was described and discussed.  

An unidentified citizen expressed concern that the cell phone tower is a commercial project and the Town would have more control if the property had been rezoned commercial.  Lee Ballard also considered it a commercial project and noted that the Council is limited by the verbiage contained in the current ordinance.  She agreed that the use being listed in agricultural is strange but she understood the reasoning behind it.  If it had been put in a commercial zone for example, anyone could place a cell tower next to the highway.  Once a use is allowed in a zone, the Town can’t control where in the zone it is located.  
Larry Amodt commented that the purpose of the agricultural zone is to regulate agricultural business.  A cell tower may or may not be a traditional agricultural use; however, because it is in that zone, the Town is better able to regulate it.  

COUNCIL COMMENTS:

12. Review of Invoices and Checks for July 2009.  
Bruce Densley verified that the computer purchased by the BMX facility, is now owned by the Town since it is part of the BMX property.  

Bruce Densley moved to approve the invoices and checks for July 2009.  Bill Adams seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed unanimously.  
ADJOURN:
13. Public Meeting.

Bruce Densley moved to adjourn.  Lee Ballard seconded the motion.  Vote on motion:  Bill Adams-Aye, Bruce Densley-Aye, Luke Stevens-Aye, Lee Ballard-Aye, Mayor John Grow-Aye.  The motion passed unanimously.  
The Town Council Meeting adjourned at 8:45 p.m. 

__________________________________

Ray Golata
Town Treasurer
Approved:  _________________________
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