FINAL – FOR DISCUSSION PURPOSES ONLY

VIRGIN TOWN PLANNING AND ZONING 

COMMISSION MEETING MINUTES

Wednesday, April 13, 2011

Present:
Members:
Daniel Snyder, Chairman

Larry Amodt 

Chris Downard

Lori Rose (via telephone for the first hour)

Kim Spendlove

Others:
Mayor John Grow

Lee Ballard, City Council Member and Planning Commission Liaison 


Kneisha Carter, Town Clerk

Heath Snow, Virgin Town Attorney

Chris Jones, Attorney for Falcon Ridge
Tony Allen, Attorney for Falcon Ridge

Roy Bulloch

Koleen Slack

Ryan Tingey

Frank Habibian

Shaun Habibian

Sherman Habibian

Amber Austin

Melanie Habibian

Bobbie Jensen 

Charles Matsler

REGULAR MEETING 

1. Call to Order. 

Chair Daniel Snyder called the meeting to order at 6:30 p.m.  
2. Declaration of Conflicts of Interest.

There were no conflicts of interest declared.  
NEW BUSINESS
3. Discussion with Possible Recommendation to the Town Council of Falcon Ridge Ranch Conditional Use Permit Application to Modify their Existing Conditional Use Permit to Increase the Number of Students Served –Melanie Habibian.
Melanie Habibian was present on behalf of Falcon Ridge Ranch and introduced Frank Habibian, Anthony Allen, and Chris Jones who were also in attendance.  She reported that an application was submitted to amend their existing conditional use permit and increase the number of students from 22 to 48.  The Falcon Ridge Ranch mission statement was referenced.  Ms. Habibian reported that the facility is accredited by the Utah State Board of Education among others.  She described the program and stated that they are one of 10 facilities in the nation qualified to educate other professionals on how to perform equine therapy.  Changes have been made to their program, which were described along with various other aspects of the program.  
Ms. Habibian presented various statistics and stated that since opening, 46 young women have graduated with high school or graduation certificates, 95 have completed the program, and 122 have graduated from high school at home or are about to graduate.  From 2003 to March 2010, 171 young women have gone through the program.  Of these, 66 of the 171 are aged 19 or older, 38 are 18, 50 are 16 to 17 years of age, and 7 are 13 to 15.  Other statistics and success stories were shared.  
Ms. Habibian gave a PowerPoint presentation.  Details of the program were presented as well as teaching techniques and community services offered.  It was noted that students complete an average of 5 hours per week of community service.  With the submitted conditional use permit application they are not seeking to make significant changes other than to increase the number of beds in the facility.  Ms. Habibian reported that a few years earlier a fire sprinkling system was installed in all of the sleeping areas.  Within the facility they also have three sewer systems and three septic systems that meet Health Department requirements.  
Ms. Habibian stated that allowing an increase to the number of beds will provide additional employment opportunities, more flexibility, and allow the facility to pursue additional accreditation.  The applicants also want to construct an indoor arena that will allow students to participate in equine activities without being dependent on the weather.  In addition, the applicants will be able to expand the equine science program and increase the student scholarship program.  
Ms. Habibian commented that they are passionate about what they do.  All of their teachers and therapists are certified and improvement and additional education is encouraged among the staff.  
Chris Downard referred to item number three under “Benefits” that addresses tax base dollars.  He asked how much of an increase the Town of Virgin will realize in tax revenue by increasing the number of students.  Ms. Habibian was not sure but stated that tax dollars come to the Town in various forms including students and their families who patronize local businesses.  

Larry Amodt did not think the issue was a question of how the program is run or the students involved.  He considered the issue to be the ordinance.  He had studied it and was not aware of a way around it.  
Falcon Ridge Ranch Attorney, Chris Jones, stated that in his review of the Virgin Town Ordinance he studied the definition of “non-conforming use” as defined in Chapter 1.6.  His understanding is that the legislative body can make its own ordinances with regard to how non-conforming uses are defined.  Mr. Jones stated that Virgin has created a definition of non-conforming uses that is different from state law.  Under the Town’s definition, the proposed use may not be non-conforming because as it stands it complies with the existing height, coverage, and yard regulations.  Even if it were considered a non-conforming use what is being proposed is not an impermissible expansion of a non-conforming use.  There are laws across the country that consider the intensification of a use an impermissible expansion.  Mr. Jones further stated that a non-conforming use may be increased or intensified as long as the need for and physical extent of the use remains unchanged.  
Mr. Jones next reviewed the state law standard for evaluating a conditional use permit.  Utah Code states that a conditional use shall be approved if reasonable conditions are or can be imposed to mitigate the reasonably anticipated detrimental effects of the proposed use in accordance with applicable standards.  Mr. Jones stated that none of the adverse impacts stated in the original conditional use permit have occurred.  In his opinion, the existing mitigation measures more the adequately address the impacts.  If there were, however, detrimental effects, additional reasonable mitigation measures could be imposed.  Mr. Jones made the Council aware that the residents at Falcon Ridge Ranch are considered handicapped under the criteria of the Federal Fair Housing Act.  

Larry Amodt pointed out that at the time the conditional use permit was originally approved; Section 25 of the ordinance did not exist.  He considered the problem to be that the applicants are abandoning the existing conditional use permit in search of a new one or an amendment to the current one.  In doing so it would be necessary for the applicants to comply with the requirements of Chapter 25.  Mr. Jones argued that what is proposed is not an abandonment if the existing permit and simply a request for an amendment.  Case law states that so long as the nature of the use and the physical extent of the use remains unchanged, the intensification of a non-conforming use is permissible.  
Planning Commission Liaison, Lee Ballard, observed that the use has expanded into a building that did not exist when the permit was granted.  She did not believe there was ever a conditional use permit granted for the expansion, which is required.  In addition, the typical approval process was not adhered to when the building was constructed.  Ms. Habibian stated that the existing building was already built when they purchased the property.  The new building is located behind the existing building and used for administration and school work.  No youth are housed in the new building.  
Virgin Town Attorney, Heath Snow, stated that in 2005 considerable revisions were made to the municipal code.  Additional changes were made in 2007.  What was made very clear was the concept of a non-conforming structure and a non-conforming use, which are very different.  He thought that perhaps the ordinance refers to “use” but actually means “non-conforming structure”.  Mr. Snow stated that the Town ordinance specifies that a non-conforming use is a land use that legally existed before its current land use designation, has been maintained continuously since the time the land use ordinance governing the land changed, and because of one or more subsequent land use ordinance changes, does not conform to the regulations that now govern the use of land.  Mr. Snow stated that that occurred in this case.  His suspicion is that the use is legal non-conforming.  
Mr. Snow suggested the focus be on the fact that the use is grandfathered and the request is to expand that grandfathered use.  He disagreed with the applicant’s legal counsel with respect to their interpretation of the cases.  Changes made between 2005 and 2007 were reviewed.  Revised language was reviewed and discussed.  It was reported that the legislative body can provide for the expansion of non-conforming uses.  Further, the non-conforming use of a building or structure may not be changed except to a conforming use.  Once such change is made, the use shall not be changed back to a non-conforming use.  Mr. Snow’s opinion is that what the applicants are requesting is to expand the existing use.  The only way to correct the situation in his view is to revise the ordinance pertaining to the expansion of grandfathered uses.  
Mr. Snow clarified that the use is most likely grandfathered and should not be confused with a conditional use.  Because it is a grandfathered use the Town Council can regulate the expansion of it.  That has occurred and the Town Council has ruled that there can be no expansions, which is what is being requested.  The Utah Municipal Code specifies that use variances cannot be granted.  His opinion was that the Town Council will have to make a policy decision to allow what is proposed.  Mr. Snow’s experience was that opening a door to the expansion of grandfathered uses is a “slippery slope” and he urged the Commission to use great caution.  
Lee Ballard stated that the Town knows that this is a good facility but does not know that the next one will be.  She thought that should be kept in mind.  Mr. Snow stated that revisions could be made to address the desires of the Town.  He suggested revisions be drafted carefully and from the standpoint of the expansion of grandfathered uses.  
Mayor Grow was concerned about the increase in the number of troubled youth in the Town.  Mr. Jones noted that the youth in the facility have not caused trouble in Virgin and for that reason he saw no cause for concern about increasing the number of students. Chris Downard contended that there have been a lot of complaints recently about youth gone wild, but not from the youth homes.  
Larry Amodt stated that some consider this to be a Board of Adjustment issue, however, in his mind that was a sure way to destroy the ordinance.  Mr. Snow stressed that the issue pertains to use and not a use variance, which is prohibited.  Lee Ballard’s understanding was that the Board of Adjustment can determine limitations for a grandfathered use.  It was noted that typically the Board of Adjustment is vested with the power to review the Town Council’s interpretation of the ordinance.  If so desired, some of that authority could be delegated to the Planning Commission.  
Mr. Snow explained that the applicants have requested an amendment to the conditional use permit.  Under the ordinance, conditional use permit amendments are granted by the Town Council after a recommendation from the Planning Commission.  The Commission can choose to approve or deny the request.  He recommended reasons be cited if the request is denied and likely address non-compliance with Section 5.9 of the Land Use Ordinance.  A third option was to table the issue with a recommendation to the Council that they consider amending the Land Use Ordinance.  He indicated that the Town Council will make the final decision.
Chris Downard moved to recommend the Town Council approve the Falcon Ridge Ranch Conditional Use Permit application to modify the existing conditional use permit to increase the number of students served.  Kim Spendlove seconded the motion.  
Kim Spendlove stated that the Town Council will make the final decision.  He expressed concern about increased sewer and water usage but recognized that the RV Park serves far more people.  In his mind the conditional use gives the Town the authority to approve or deny and approval does not have to be granted to all who request it.  
Vote on motion:  Larry Amodt-Aye, Chris Downard-Aye, Kim Spendlove-Aye, Dan Snyder-Nay.  The motion passed 3-to-1.  Lori Rose was not present for the vote.  
4. Discussion with Possible Approval of a Sign Permit for a New Sign for Sierra Bella – Charles Matsler of Rainbow Sign and Banner.
Charles Matsler from Rainbow Sign and Banner was present on behalf of Sierra Bella who seeks to secure a sign permit for a new project sign.  It was noted that the previous sign was removed.  Lee Ballard observed that there is no reference to development signs in the sign ordinance.  Mr. Matsler provided the Commission with verbiage from other sign ordinances showing what other local governments allow.   
If the Commission plans to consider adding the use to the sign ordinance, Lee Ballard pointed out that the development is within the Central Business District and even though it is Rural Residential, it is on the highway.  Mayor Grow clarified that the proposed location is on open space designed within the development.  Mr. Snow described signage regulations, which require signs to maintain and enhance the visual aesthetics and character of Virgin while ensuring sufficient sign visibility.  He remarked that there is a safety issue as well.    
Mayor Grow assumed the sign would be temporary since lots will be sold.  He suggested there be a six-month expiration date.  The Mayor did not want the sign to become an eyesore.  Mr. Snow reported that some ordinances require signs be removed within 10 days of a final property sale.  Signage size issues were discussed.  Mayor Grow was concerned about allowing the sign to remain until the last lot is sold since that could take years.  The applicant’s goal was to obtain a reasonably sized sign.  Mayor Grow pointed out that no homes would have been built in the project without the Town’s help in purchasing the developer’s water rights.  Doing so allowed them to pay their impact fees.  The Mayor agreed that the Town should do what it can to help the developer sell the lots but he did not want the sign to be posted for a period longer than six months.  Once the six months is up, an extension can be requested.  
Mr. Matsler was asked how long a sign like the one proposed will last before repairs or replacement is necessary.  Mr. Matsler expected the sign to last approximately five years.  After the five years the panel will likely need to be replaced.  Lee Ballard did not expect the end result of the ordinance amendment to allow a sign that large.  

Mayor Grow pointed out that there are a number of illegal signs currently in the Town that are 4’x 8’ in size that advertise large pieces of property.  He saw no reason not to allow signs of a that size in this case.  

It was suggested that the motion clearly state the intent to amend the ordinance to allow for the use that was not addressed in the ordinance.     
In response to a question raised by Kim Spendlove, Mayor Grow clarified that the poles are not considered part of the signage square footage.  Chair Snyder was in favor of making the sign temporary in nature so long as the ordinance is amended.  Lee Ballard clarified that the ordinance states that there can be an exception to the height limit under certain circumstances.  

With regard to a possible time limitation, Larry Amodt considered six months too short and doubted it would be enough time to modify the ordinance.  Chair Snyder recommended a duration of one year.  

Chris Downard moved to approve a temporary sign permit for the new sign at Sierra Bella for the period of one year with the understanding that the sign ordinance will be amended.  Once the sign ordinance is amended, the sign will have to come into conformance.  If the sign meets the specifications of the ordinance, approval may be granted.  If not, the applicants will be required to amend the sign.  Kim Spendlove seconded the motion.  Vote on motion:  Larry Amodt-Aye, Kim Spendlove-Aye, Chris Downard-Aye, Dan Snyder-Aye.  The motion passed unanimously.  Lori Rose was not present for the vote.  
OLD BUSINESS
5. Further Discussion on Creation of an Ordinance Permitting Alternative Energy Sources (Solar Panels, Windmills, Ground Source) in Virgin.
Larry Amodt indicated that he asked two experts to attend tonight’s meeting that were unable to be present.  He did not think the matter could move ahead without an expert opinion.  Mayor Grow stated that St. George City employees someone who deals exclusively with this issue and is willing to consult with various communities.  He offered to get in touch with her.  

Lee Ballard offered to mark up the current version to reflect changes and comments made at the last meeting.  The updated version could then be provided to the Commission Members for their review.  
Dan Snyder moved to table further action on the above matter and include it on a future agenda.  Kim Spendlove seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Dan Snyder-Aye, Larry Amodt-Aye, Chris Downard-Aye.  The motion passed unanimously.  Lori Rose was not present for the vote.  

6. Review with Possible Approval the Minutes of the March 9, 2011 Planning and Zoning Commission Meeting.  
The minutes were reviewed and amended.  
Kim Spendlove moved to approve the minutes of March 9, 2011, as amended.  Chris Downard seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Dan Snyder-Aye, Larry Amodt-Aye, Chris Downard-Aye.  The motion passed unanimously.  Lori Rose was not present for the vote.  
ADJOURN

7. Adjourn Planning and Zoning Meeting.

Dan Snyder moved to adjourn.  Larry Amodt seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Dan Snyder-Aye, Larry Amodt-Aye, Chris Downard-Aye.  The motion passed unanimously.  Lori Rose was not present for the vote.  
The Planning Commission Meeting adjourned at 8:30 p.m.  

__________________________________

Karri Olds

Town Clerk

Approved:  _________________________
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