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REGULAR MEETING 

1. Call to Order.

Chair Adele Pincock called the meeting to order at 6:30 p.m.

2. Declaration of Conflicts of Interest.

Kim Spendlove acknowledged that Allen Lee, who is requesting a property rezone, is his cousin.  
Chair Pincock indicated that she is in a relationship with one of the principle owners of land in the Village Commercial Zone.  

3. Pre-Permit Design Review of an Addition to the Home of Valerie and Gregory Istock-Wenz at 157 South 25 West, Virgin, Utah.
Chair Pincock reviewed and verified the various requirements and found the request to be in compliance.  
4. Close Public Meeting and Open Public Hearing on the Following Items:
Kim Spendlove moved to close the public meeting and open the public hearing.  Daniel Snyder seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

a. Application for a Zone Change from Rural Residential to Agricultural for Lee Valley Enterprises, LC, Parcel V-2148-A-1-B-1-A, Located on the South Side of SR-9 on the Ridge Southeast of the Camino Del Rio Bridge to the Rio de Sion Subdivision.  A Legal Description of this Property is on File in the Town Office.
Chair Pincock had in her possession a letter from Linda Collett who was unable to be present.  The letter was read and made part of the record.  Ms. Collett’s letter stated that making a zone change for one specific parcel creates a spot zone of one acre in a large parcel of property and is an action that many towns have ultimately regretted.  If Lee Valley Enterprises at some point wants to develop the property across the river, a huge tower in the middle will devalue the surrounding properties.  In addition, the tower will be visible from most places in Town, including the historic district.  Once the tower is in place and space is sold to other communications companies, the mono tower will be even more prominent.  Ms. Collett’s letter goes on to state that Virgin currently has a height limit in place for buildings and signs that is meant to protect the view shed.  SR-9 has been designated as a scenic highway and Virgin has worked hard to protect the scenic vista and enhance the view along the highway as it goes through Town.  People have situated their homes in order to see the views of the mesas and mountains.  Ms. Collett further states that the tower is not a public utility and no user fees will be paid to the Town of Virgin by Fidelity Towers.  
Allen Lee stated that the proposed location was chosen because it will open the vistas and tie the two towers on both ends and provide continuous coverage.  He asked that the tower be moved to the back side of the hill where only the top two-thirds will be visible.  Those closer to the tower will see the side of it.  Mr. Lee believed the benefits of the tower will far outweigh the risks. 
Mayor John Grow stated that although the tower will be visible, it will not be noticeable.  In addition, the Town will benefit greatly from cell phone service.  

John Ely reported that he received a letter from a neighbor in support of the cell tower.  The same individual works for Search and Rescue and is the only member of the group who cannot be contacted on his cell phone.  
Chair Pincock read the letter submitted by Joe and Carolyn McKeehan who were unable to attend the Planning Commission Meeting but wished to have their thoughts heard about a cell phone tower in Virgin.  They were in favor of a tower to enhance their service.  Because of their location and the lack of cell service, Mr. McKeehan is the only search and rescue team member who carries an extra pager to receive pages.  
Mr. Ely stated that there are a number of individuals who rely on cell phone service for their livelihood.  The impact is immeasurable and additional potential business will be a source of revenue to the Town.  

Mac Hinckley indicated that there is a tremendous need for cell phone coverage in the area and expressed support for the tower.  
Gregg Ballard expressed his support for the zone change.  With regard to aesthetics, he stated that there are other options.  In Provo, for example, there is one cell phone tower in particular, that looks like a pine tree.  Many who drive by it don’t realize it is a cell tower.  He stressed that cell service is needed in Town.  
George Rodinos asked whether Ms. Collett was proposing an alternative to the proposed tower location.  He stressed the importance of cell service in Town and in emergency situations.  He thought the focus should be on how to resolve the situation and where a tower would best be located and not if but where it should be located.  
Lesa Ballard commented that the Town newsletter contained nothing about the proposed tower.  She asked that the citizens be provided with more information in order to understand the issue better.  Chair Pincock stated that the public hearing was published in the newspaper and posted at the post office, Town Hall, and The Red Coyote.  With regard to a comment that there was no mention of it the newsletter, Chair Pincock stated that that most likely had to do with timing since the newsletter probably went out before the public hearing was scheduled.  

Mr. Rodinos asked who will ultimately decide whether or not the tower goes up.  Chair Pincock explained that the Planning and Zoning Commission makes a recommendation to the Town Council who can accept, reject, or modify the recommendation or remand the matter back to the Commission.  

Mr. Ely stated that the zone change appears to be necessary in order for the tower to be located on private property.  Chair Pincock confirmed that that was the case and stated that the zone change is requested because the only zone, according to the land use ordinance that will allow a cell tower, is the Agricultural Zone.  The property in question is currently zoned Rural Residential.  

There were no further public comments.  
b. Application for a Zone Change from Rural Residential to Agricultural for the Bringhurst Family Revocable Trust and K&K Family LC, Parcel V-2140-A-1, Located on the North Side of SR-9, Next to the Town’s Water Tank on the East Side of Town.  A Legal Description of this Property is on File in the Town Office.
Chair Pincock read a letter submitted by James and Leslie Courtright who expressed support for the installation of a cell phone tower.  It was their understanding that it will be built next to the water tower.  If that is the case, they thought it made sense to keep similar types of construction consolidated in one area.  The Courtrights believed the new tower will bring much needed infrastructure improvements to the Town and help generate new business.  The Courtrights recently moved into the Desert Gardens subdivision and hoped to have improved cell service.  They believed change was needed in Town to improve the hometown feel and make a good impression on visitors and prospective business owners.  
Chair Pincock referred to a second letter regarding the proposal from Michael Marria of Red Coyote, Inc. who opposed the zone change since the impact of the cell tower on the site will interfere with existing Internet services in the Town.  The letter indicated that it is likely that the radio frequencies located on the proposed tower will override the existing frequencies.  Mr. Marria claimed that towers similar to the one proposed have already been destructive to small companies providing high speed wireless service in Kayenta and St. George, which cannot operate when towers are located too close to their antennas.  Red Coyote established reliable Internet service in Virgin when no one else would and businesses and citizens rely on them.  The letter goes on to state that Red Coyote is currently expanding and offering higher Internet speeds for homes and making services such as TULU (television over the Internet) available to those who desire it.  Mr. Marria noted that services provided by larger carriers are often highly overstated.  The owners of Red Coyote were not asking the Town to prevent other service providers from doing business in the area, but instead not allow said service providers to undermine their ability to provide competitive, locally supported services by interfering with their equipment.  Mr. Marria further noted that Red Coyote did not protest to the recent approval of a tower located on land owned by the Lee family and would welcome the installation of the tower if it were in a more suitable location.  
Debbie Adams-DePompei was present on behalf of the property owners and Insight Towers.  She stated that they attempted to contact Michael Marria the previous week who was leaving town and did not have time to speak to her.  Mr. Marria asked Ms. Adams-DePompei to contact him the following Monday at his office, which she did but received no return phone call.  Ms. Adams-DePompei reported that they constructed a similar tower in Loa that has had no technical problems.  She stated that there is no possibility of the tower interfering with other frequencies.  Additionally, the lease agreement with the property owner will indicate that the facility will not interfere with preexisting communications on the property.  
There were no further public comments.  

c. Updated Definitions to the Virgin Uniform Land Use Ordinance for: Structure, Public Utilities, and Essential Services.  A Copy of the Proposed Updates to These Definitions is on File in the Town Office.  
Chair Pincock reviewed the proposed amendments.  
There were no public comments.  

5. Close Public Hearing and Open Public Meeting.  
Daniel Snyder moved to close the public hearing and open the public meeting.  Kim Spendlove seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

6. Discussion with Possible Recommendation on a Zone Change Application from Rural Residential to Agricultural for Lee Valley Enterprises, LC.
Kim Spendlove wanted to determine whether there were suggestions on alternate locations before the zone is changed unnecessarily.  Chair Pincock understood why the zone change was requested and realized it is the only zone for the proposed use.  In her opinion, however, the tower did not seem to be an agricultural use.  From a planning and zoning standpoint, however, it did not seem prudent.  The Town Attorney advised the Commission that the preferred option would be to rezone the entire parcel, which in Chair Pincock’s mind would make it more meaningful.  The Town Attorney also indicated that with the legal description of metes and bounds, it would be acceptable for the Town to consider rezoning a smaller portion.  He did not believe it was wise planning to spot zone or have small areas of zoning that does not correlate to the uses around it.  

Larry Amodt indicated that two years earlier the State Legislature addressed spot zoning and indicated that in situations like this one, spot zoning would be the preferred method.  Prior to that, spot zoning was not done.  At first glance, Commissioner Amodt thought it would be easy to make towers a conditional use in a residential zone, however, after further study he realized that would be incredibly difficult.  Even though what was proposed is a six-acre spot zone, it creates a situation where the Town has more protection with regard to not inviting unintended uses into the Rural Residential area.  

Chair Pincock’s opinion was that the use alone does not help accomplish the goals or purpose of the Agricultural Zone.  She suggested that perhaps the purpose be adjusted.  It seemed to her that a tower fits in an area with wide open spaces.  She explained that when considering zone change applications, the goals of the Town and General Plan have to be considered.  She did not see in the conditional use chapter how the proposed use will help accomplish some of the specified goals.  Chair Pincock stated that in the zone change application there are references to analyses and studies that she wanted more time to review.  

Neil Wiser was present on behalf of Fidelity Towers and stated that in discussing the benefits of the facilities, beyond the health and safety issues it provide the opportunity for people to have cell service wherever they are.  In addition, it will improve the ability of tourists to communicate and obtain information on businesses in the area.  
Daniel Snyder was not opposed to cell towers but was opposed too many towers.  He suggested the proposed tower be limited to what is needed.  He considered the site to be well thought out and had no objection to the proposed rezone.  

A site map showing the parcel and where the tower would sit was displayed.  Design review issues were discussed.  
Daniel Snyder moved to recommend that the Town Council grant the zone change application from Rural Residential to Agricultural for Lee Valley Enterprises LC.  Kim Spendlove seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  
7. Discussion with Possible Recommendation on a Zone Change Application from Rural Residential to Agricultural for the Bringhurst Family Revocable Trust and K&K Family, LC.
The metes and bounds description was provided.  Chair Pincock had concerns about the request primarily because of Michael Marria’s letter.  She understood there might be a way to resolve those concerns.  She noted that the conditional use chapter specifically talks about promoting locally owned businesses and acknowledged that Mr. Marria provides service to many people in Virgin.  She suggested that the issue of whether the tower will interfere with his ability to do business should be explored before approving a tower in the proposed location.  
Larry Amodt had similar concerns and did not want to trade cell phone service for the Internet.  He had trouble understanding the band width problem referred to by Mr. Marria and had found that there is very little spill over from one band to another.  He wanted to find out if there was some way to definitively determine whether there will be problems or not and noted that there are government agencies who govern these types of uses.  He suggested the Town obtain an opinion from an expert in the field and determine whether there will be interference.  Chair Pincock thought a water tank site would be more visually intrusive than a cell tower.  

Town Council Member, Luke Stevens, was of the opinion that Mr. Marria should have been present if the issue was truly important to his business or at least send a representative.  With regard to visual intrusiveness, Council Member Stevens thought the proposed tower will be far more intrusive than the one discussed previously since it will be next to the water tank.  
Another member of the audience questioned the absence of Mr. Marria.  Chair Pincock did not think it was fair to assume that the issue is not important to him.  It was noted that DKS was the first Internet provider in the Valley and Mr. Marria was second.  It was assumed that if DKS had concerns they would have been present.  Mr. Wiser noted that wireless Internet is a new technology and because there is a chance for interference, they tried specifically to contact Mr. Marria to find out what his concerns are.  Mr. Wiser stated that they, as tower owners and good neighbors, will commit to the Town that they will not interrupt the current service.  Mr. Lee indicated when the tower was first proposed, he spoke to Mr. Marria who indicated that any problem can be resolved.   

Kim Spendlove moved to recommend a zone change from Rural Residential to Agricultural for the Bringhurst Family Revocable Trust and K&K Family LC.  Chris Downard seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

8. Discussion with Possible Recommendation to Adopt Updated Definitions for Structure, Public Utilities, and Essential Services in the Virgin Uniform Land Use Ordinance.  
Kim Spendlove moved to recommend adoption of the updated definitions for Structure, Public Utilities, and Essential Services in the Virgin Uniform Land Use Ordinance.  Daniel Snyder seconded the motion.  

Kim Spendlove asked why the wording was removed from Common Carriers, Pipelines, Corporations, and Gas.  Chair Pincock stated that Common Carriers is a common usage and involves transportation of freight and people.  As a result it does not makes sense for a common carrier to be a public utility.  

With regard to potential facilities and services, Commissioner Spendlove expressed concern that there was discussion about a motel use being included with a private sewer treatment plant.  As a result, the Town would have eliminated the ability for it to be covered in the ordinance.  Town Council Member, Bill Adams, stated that public utility refers to who is served and not who owns the facility.  
Vote on motion:  Kim Spendlove-Nay, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed 4-to-1.  

9. Close Public Meeting and Open Public Hearing on the Following Items:
Kim Spendlove moved to close the public meeting and open the public hearing on agenda items 9a and 9b.  Daniel Snyder seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

a. Conditional Use Permit Application for a Cell Phone Tower on Property Described in Item 4.a. Above.

Jay Lee stated that he was told that there would not be a problem as long as the tower is large.  A cheap tower could potentially interfere with some Internet providers.  It was clarified that the tower Mr. Lee was referring to pertained to the issue to be discussed next on the agenda.  

Mr. Wiser stated that the structural integrity of the pole is designed to hold multiple wireless providers and allow sufficient height in order to provide adequate antenna separation to prevent interference issues.  He noted that they own facilities where wireless Internet providers and others coexist on the same tower with no interference issues whatsoever.  In some cases, there are wireless Internet providers running on unlicensed frequency bands.  He noted that many times interference issues result from unlicensed providers, which they take care of and address.  Chris Downard recalled that coverage on the tower on the Lee’s property will fill a void between Rockville and LaVerkin.  
Luke Stevens asked if the Town would get a portion of the utility franchise taxes generated.  Town Treasurer, Ray Golata, stated that the Town gets a small portion as part of their sales and use taxes.  

Bill Adams asked if the towers are competitive or compatible.  Mr. Wiser stated that various companies lease space on the tower for their antennas.  Council Member Adams clarified that the discussion tonight does not address cell phone coverage specifically and only installation of the tower.  Mr. Wiser explained that there will be up to six spaces on the tower for broadband providers.  He stated that if both towers are approved, the two companies would most likely try to figure out who should build the tower.  Council Member Adams thought the Town should encourage competition, however, the two companies should determine which tower will provide the best coverage.  

There were no further public comments.  

b. Conditional Use Permit Application for a Cell Phone Tower on Property Described in Item 4.b. Above.  

John Ely asked if there was a map showing coverage for the tower.  Ms. Adams-DePompei stated that coverage is based on the providers interested in the tower, of which there are currently two.  Their engineers have prepared calculations to determine coverage.  

There were no further public comments.  
10. Close Public Hearing and Open Public Meeting.
Chris Downard moved to close the public hearing and open the public meeting.  Kim Spendlove seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

11. Review with Possible Recommendation on a Conditional Use Permit Application for Cell Phone Tower on Property Described in 4.a. Above.  
Chair Pincock stated that in looking through the standards in the conditional use chapter, she found that having cell service definitely improves public safety and provides a convenience to residents.  In addition, it will not harm the dark night skies.  Chair Pincock indicated that she had heard environmental health risk concerns.  Mr. Wiser remarked on health risks with regard to these types of facilities and stated that the Telecom Act of 1996 specifically states that no jurisdiction can deny a facility on the basis of perceived health effects.  The intent was to prevent cities and counties from using that as a reason to deny a facility when the underlying reason is most likely visual.  

Chair Pincock brought up the issue of excavation plans and stated that the Town requires an excavation permit depending on how much dirt is being moved.  Mr. Wiser explained that in this case the excavation consists of leveling the 100’ x 100’ area.  The only area to be excavated would be near the support to the pole.  In the end, very little dirt will be moved. 

Possible conditions of approval were discussed.  Mr. Lee stated that the agreement he has with the tower company is that he cannot allow anyone else to have a tower within a certain distance.  

Larry Amodt moved to recommend approval to the Town Council of the conditional use permit for a cell tower on land owned by Lee Valley Enterprises, specifically Parcel V-2148-A-1-B-1-A, located on the south side of SR-9 subject to the following conditions:

1. The tower owner will provide the necessary NPA analysis.

2. There shall be no lighting on the tower.

3. There shall be only one tower on the property.  

Daniel Snyder seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

12. Review with Possible Recommendation of a Conditional Use Permit Application for Cell Phone Tower on Property Described in Item 4.b. Above.
Timing issues were discussed.  Chair Pincock suggested the matter be tabled to give the applicant an opportunity to compile a complete application and visit with Mr. Marria.  
Daniel Snyder moved to table the review with possible recommendation on a conditional use permit application for a cell phone tower on property described in item 4.b., as the application is not complete.  Adele Pincock seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

OLD BUSINESS
13. Review and Discuss Village Commercial Zone.  Recommendation Possible.  
Chair Pincock showed a side-by-side comparison of the Commercial and Village Commercial Zones prepared by Form Tomorrow.  She noted that in the most recent draft of the Village Commercial Zone at the end of Section 21A(3) Location, the new language is not indicated.  She explained that the intent is to protect uses that are already in place.  If there is an active use on a piece of property within the contemplated zone, the use would remain legal and conforming.  
Chair Pincock had a letter in her possession from Brian and Charlie Bird that was read and made part of the record.  The Birds wanted the Planning and Zoning Commission to reconsider the boundary for the proposed Village Commercial Zone.  They had spoken to the neighboring property owners and none have an interest in rezoning their property with the establishment of the proposed Village Commercial Zone.  They proposed an alternative of relocating the western edge of the Village Commercial Zone to the southeastern corner of 100 West and SR-9, which will allow the Bird, Dewitt, and Golata properties to remain zoned as they are currently.  The Birds indicated in their letter that they voiced their opinion strongly at previous meetings and wished their comments had been considered when the current draft was rewritten.  They did not believe their property was conducive to Village Commercial development.

Chair Pincock stated that the Birds wrote a follow-up letter which was read and made part of the record.  The letter indicated that they received the August 11 version of the Village Commercial Zone draft and believed that the addition of the final paragraph in Chapter 21 A(3) is a positive addition, however, they still asked that the Town redefine the boundaries of the proposed zone.  The Birds and their neighbors have no desire to open businesses on their properties and asked that the Town consider redefining the western boundary of the zone to end at the eastern edge of 100 West on SR-9.  

Andree Golata commented that she owns property referred to in the Bird’s letter as well as an adjacent parcel.  She noted that the four residences abut the property the Town is recommending be rezoned and all will be negatively impacted.  She suggested the Village Commercial Zoning be moved to the next block where there are a limited number of private residences that would be impacted.  Mrs. Golata did not want Virgin to become like Springdale and her views destroyed.  In addition, she was not in favor of an urban environment in her backyard.  Chair Pincock stated that what was proposed was based on public input and pointed out that the building height in the Village Commercial Zone is actually five feet lower than in the residential zone.  
Luke Stevens was asked to make comments on behalf of a citizen who owns property in the area.  The citizen was confused by the way the document was written and asked that the zoning of his property remain as it is.  Chair Pincock asked for specificity with regard to what is confusing in order to make it clear to everyone and resolve ambiguity.  
In response to a comment made, Chair Pincock stated that the area was contemplated for the proposed use because it is the densest residential area in Town.  The idea was that Village Commercial will serve residents more than visitors.  

Kim Spendlove explained that the taxing authority looks at use rather than zoning of property.  He explained that if the Town rezones property, the property taxes do not change until the use is modified by the property owner.  

Duane Blake identified himself as the owner of vacant property in Town and asked if the issue would apply in his case.  Chair Pincock clarified that if there is no current ongoing use, the property would be rezoned to Village Commercial.  The taxes will not increase until and unless a use is established.  She explained that the County does not consider zoning and focuses solely on the use.  

Bill Adams commented that if the intent is to conduct a public hearing, the issue should be announced and all sides of the argument heard.  Chair Pincock responded that public hearings have been conducted on the matter in the past and tonight’s discussion was done solely as a courtesy.  Procedural issues were discussed.  
Mr. Golata stated that from the standpoint of him and his wife, they would like the southern portion west of 100 West to be excluded from the proposed zone change.  Chair Pincock reminded those present that the job of the Planning and Zoning Commission is to look at planning and zoning issues.  From a planning perspective, it makes sense to concentrate some of the proposed uses in a central area.  In addition, many residents have interest in a small commerce district in Town.  That does not mean that it has to happen.  She suggested those present understand that the Commission has a duty to analyze planning and zoning issues.  In this case, residents asked for certain types of businesses and specified the types of businesses they were interested in seeing in Virgin.  

Larry Amodt stated that there are many property owners in the zone that want to be withdrawn.  He believed the only fair thing to do would be to only zone properties where people have requested it.  He knew from firsthand experience that living in a home that is legally non-conforming is difficult.  Procedural issues and options were discussed.  

14. Review with Possible Approval of the Minutes of the July 6, 2009 Joint Planning and Zoning Commission and Town Council Special Meeting.  Also, Review with Possible Approval of the Minutes of the July 8, 2009 Regular Planning and Zoning Commission Meeting.  
Changes were made to the minutes by the Commission Members during the work session. 
Chris Downard moved to approve the minutes of July 6, 2009 and July 8, 2009, as amended.  Daniel Snyder seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

15. Commissioner Comments.  

Daniel Snyder thanked Chair Pincock for her service on the Planning Commission. 
Chair Pincock noted that tonight would be her last meeting as her term serving would expire September 1, 2009.  Chair Pro Tem Chris Downard would assume the duties of Chair.  

ADJOURN

16. Adjourn Planning and Zoning Meeting.  

Chris Downard moved to adjourn.  Daniel Snyder seconded the motion.  Vote on motion:  Kim Spendlove-Aye, Chris Downard-Aye, Larry Amodt-Aye, Daniel Snyder-Aye, Adele Pincock-Aye.  The motion passed unanimously.  

The Planning Commission Meeting adjourned at 9:10 p.m.
__________________________________

Ray Golata
Town Treasurer and

Acting Town Clerk

Approved:  _________________________
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